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Government Must Take Responsibility for 
Regulatory Restricting Aviation Growth 

The only reform that can be relied on. 

CAA/CASA replacement of Executives every time a new CEO is appointed. 

“…..by the end of June 2007 we had new executives in all our senior management positions. There 

is no one in a senior management position now who was in that position when I arrived at CASA in 
December 2003” (Bruce Byron 2006/07 Annual Report) 

Governments (CAA/CASA), since 1988 continue to develop regulations and red tape that have decreased 

individual and organisation participation and the utilisation of CASA registered aircraft. 

If industry does not comply with these over prescriptive requirements they face enforcement action but CASA 

itself has not complied with paragraph 9(1)(c) of the Civil Aviation Act since 1995. When will government take 

enforcement action and direct CASA to meet their obligation to promulgate “Aviation Safety Standards”?  This 

is the third tier referred to in the ASRR. 

 

 

 

 

 

CASA has not promulgated one “aviation safety standard” under Sec (9)(1)(c). 

What is an Aviation Safety Standard?  The Act Interpretations state: 

“aviation safety standards” means standards relating to the following:  

(a) the flight crews engaged in operations of aircraft;  

(b) the design, construction, maintenance, operation and use of aircraft and related equipment;  

(c) the planning, construction, establishment, operation and use of aerodromes;  

(d) the establishment and use of airspace;  

(e) the planning, construction, establishment, maintenance, operation and use of:  

(i) services and facilities of the kind covered by paragraph 8(1)(a) of the Air Services Act 1995; and  

(iii) services of the kind referred to in paragraph 6(1)(b) of the Australian Maritime Safety Authority Act 

1990 to the extent that those services use aircraft;  

and any construction associated with those facilities or services;  

(f) the personnel engaged in:  

(i) the maintenance of aircraft and related equipment; or  

(ii) anything referred to in paragraph (c) or (e). 

CASA’s past General Counsel (1995 to 2006) made the following statement as a private citizen to a Senate 

Inquiry into the Administration of CASA after he left CASA. 

“CASA’s FAILED REGULATORY REFORM PROGRAM 
Under paragraph 9(1)(c ) the Civil Aviation Act 1988 CASA is required to conduct safety regulation 

by means that include: 

“(c) developing and promulgating appropriate, clear and concise aviation safety standards”. 

CASA’s discharge of this responsibility during the past 5 years has been an abject failure” 

Since 1995, CASA was required to develop and promulgate aviation safety standards but CASA has abrogated 

this responsibility. If they had promulgated internationally harmonised “aviation safety standards” based on 

ICAO/FAR then the regulatory reform would have been completed within 2 years. 

Only government can hold CASA accountable to comply with the Act. 

Read More 
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Safety All Around.  

9  CASA’s functions 

(1) CASA has the function of conducting the safety regulation of the following, in accordance with 

this Act and the regulations: 

by means that include the following: 

(c) developing and promulgating appropriate, clear and concise aviation safety standards; 
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Three Tiers of Aviation Legislation 

Why hasn’t CASA promulgated secondary legislation they are empowered to do under 

(9)(1)(c) of the Act? 

There has been many discussion on what the ASSR recommendation means when it recommends 

adopting a 3 tier system. The three tier system in Canada is based on a Parliamentary Act and 

Regulations including delegated secondary legislation (standards) promulgated by the NAA. 

In 1995, the amendments to the Civil Aviation Act added (9)(1)(c) so CASA could promulgate 
secondary legislation in the form of “aviation safety standards”.  Another tier of the legislation. 

This is the missing tier being suggested in the ASRR. CASA has never promulgated appropriate, clear 
and concise “aviation safety standards”. 

Government defines Secondary Legislation as: 
Secondary legislation, also referred to as delegated or subordinate legislation, is legislation enabled 
or authorised by primary legislation (generally an Act of Parliament) 

Subordinate legislation is also defined by government as: 

Under the general law, the term ‘subordinate legislation’ is often used to refer to a legislative 

instrument made by an entity [CASA] under a power delegated [paragraph 9(1)(c) of the Act] to the 

entity [CASA] by the Parliament [Civil Aviation Act]. 

It can be necessary for legislative power to be delegated for any of the following reasons: 

 to save pressure on parliamentary time 

 the legislation is too technical or detailed to be suitable for parliamentary consideration 

 to deal with rapidly changing or uncertain situations 

 to allow for swift action in the case of an emergency. 

If CASA had accepted this responsibility, as Transport Canada promulgates “Standards”, the regulatory 
reform could have been completed in a two-three year timeframe. Still can. 

CASA could have been adopting ICAO Standards (FAR/EASR) and promulgating them before making 

CASRs to use and comply with the standards. This process would have given industry time to comment 

on the “aviation safety standards” before mandating compliance in regulations.  

Sec 98 of the Act enables the GG to make Regulations which is one of the three tiers. Many current 
regulations empower instruments to be made such as Airworthiness Directives & Manual of Standards.  

The parliament, through the Act, has delegated authority to CASA to promulgate secondary legislation 

that would be tabled in Parliament like ADs & MoS. As Peter Ilyk, ex CASA General Counsel stated: 

CASA’s discharge of this responsibility since 1995 has been an abject failure; we agree. 

All CASA has to do is adopt ICAO standards or FARs as harmonised aviation safety standards.  

CASRs are used to ensure people and organisations meet and continue to comply with such standards. 

History: 

The Morris Report in 1995 changed the functions so CASA could promulgate aviation safety standards. 

Selected paras from this Report 

3.7 The Bill should set out clearly, precisely and comprehensively the functions of the aviation safety 
regulator, CASA. 

3.30 The committee considers that CASAs primary or core functions should be: 

(a) to establish aviation safety standards; 

(b) to issue licences, certificates or permits to those who satisfy CASA that they can meet the 
standards established under (a) above or in the Act; and 
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(c) to supervise compliance with standards and take appropriate action for non-compliance. 

Minister Bereton’s March 1995 Media Release states: 

“CASA will be responsible for setting aviation safety standards, registration of 

aircraft, licensing, compliance with safety regulations, safety promotion and 

education, and the regulatory oversight of AA's services.” 

These secondary legislation (Aviation Safety Standards) would be tabled in Parliament. 

CASA currently raises instruments, mainly under the Regulations, in several forms including 
Airworthiness Directives & Manual of Standards.  

The ASSR team were of the opinion that instruments made under the regulations are an extension of 
the Regulation, not a separate tier. 

The three tiers are: 
Act – a law made by Parliament; a bill which has passed all three readings in each house and has 

received the royal assent.  

Regulation – a law made under the authority of an Act of Parliament. 

Standards – Secondary legislation: Can also be described as subordinate legislation made under a 

power delegated by the Parliament.  

 

Rule of Law – the principle that all people are equal before the law, and that all government action will 
be undertaken in accordance with the law.  

In other words, CASA could be promulgating aviation safety standards as does other mature NAAs 
and mandating the use of the standards in the regulations. This is the same as Canada. 

They have refused to promulgate Aviation Safety Standards for over 20 years. 

 Maybe this is the real reason why regulatory reform continues to fail. 

 

CAA/CASA past performances  

CASA General Counsel Quote: 
It is patently obvious that CASA no longer has the corporate competence to fix the regulatory train 
wreck this side of the end of the decade, if ever, and no longer has the corporate integrity to be 
honest about it. 

It is now the middle of 2008 and still the reform program stumbles on with nothing to show despite 
countless talkfests and the assurance in CASA’s press release of February 2006 that the “ majority 
of the remaining rules will be completed next year” (i.e. 2007). 

Quote: 

Byron’s CASA: Regulatory reform program refined 
The framework for the development of Australia's aviation safety regulations is being refined by the 
Civil Aviation Safety Authority. 
At the heart of the new approach to regulatory development are two tiers of legislation, underpinned 
by supporting safety advisory material. 

Pity the legislative system does not support two tier – the ASRR pointed identified the need for three 

tier legislative system that would comply with the Civil Aviation Act. 

Even though the Act provides for Aviation Safety Standards and Regulations, three tiers, CASA has 
always refused to promulgate secondary legislation in the form of Aviation Safety Standards. 

Three Tier Legislation 

Civil Aviation Act 

Para 9(1)(c)  

Secondary Legislation 

Sec 98 Civil Aviation Act GG may 
make regulations 

Aviation Safety Standards Civil Aviation Safety Regulations 

 


